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Adam Miller in Raws, Thomas Miller in 
Little-Blackwood, and James Roxhurgh in 


Highmilltoun, late Tackſmen of Grougar« 
Parl. Chargers; 


AGAINST 


5 Nobert Boyd, Farmer in Bringen, Suſpender, 


H E memorialiſts were, ſome time ago, tackſmen of 
the Grougar-Park, a large and extenſive incloſure, be- 
- longing to Mr. Orr of Barrowfield, in the neighbour- 
* hood of Kilmarnock. The park conſiſts of about one 
hundred and fifty acres of very rich ground; and as it has been 
for a great many years in graſs, it is reckoned the beſt paſture 
in that part of the country. 
In ſummer 1763, the memorialiſts advertiſed. that they were 
to take in cattle for grazing during that ſeaſon, at certain rates, 
according to the kinds and ages of the cattle. 
Among others, Robert Boyd, the ſuſpender, ſent to this inclo- 
ſure two young colts, one of them a two year old, at fifteen 
ſhillings of graſs-mail, the other a year old, at ten ſhillings. 
He alſo ſent a cow at fifteen ſhillings, and a calf at fix ſhillings 
of graſs-mail, | * 
Valuckily for the memorialiſts, Mr. Boyd. is a perſon of a 
moſt litigious diſpoſition, The memorialiſts do aſſure your _ 
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by ſhips, that they are not giving him this character as words of 

| Ncourſe, which is too often done in courts of juſtice ; for it is well 
Aan "> Yhown to all the country, that he is a moſt extraordinary perſon 
for his ſtation, having not only a ſmattering of Latin and 
Greek, but, above all, valuing himſelf for his, knowledge in- the 
law: And ſuch is the notion of his character that he has, im- 
„ pPreſſd upon his neighbours, that many of them have choſen ra- 

R r ther to give up their juſt claims, than to diſpute with him. 

Little did the memorialiſts imagine, that they ſhould ever be 
engaged in a law-ſuit with ſo troubleſome an antagoniſt: They 
| did not think it poſſible that he could fall upon any pretence to 
| make a plea concerning ſo fimple an affair, as the graſs-mail of 
| four beaſts, which were put into their park at a certain time, 
and taken out again at a certain time, having been well fed, and 
| having met with no accident whatever. 46 
| Yet this graſs-mail, which amounted to no more than 2 J. 61. 

Sterling, Mr.. Boyd bas made the foundation of a very tedious and. 
bn proceſs. | 
For he having refuſed to pay his graſs-mail, the memorialiſts 
were obliged to cite him before the juſtices of peace at Kilmar- 
| noc, where he compeared, and gave in very clamorous defences, 
N aalledging, that the memorialiſts had overſtocked their park, and 
that the paſture was thereby rendered ſo ſcanty, that his cattle 
were very ill grazed, and that, particularly, his colts were quite 
ruined, | | - £% i 
| The juſtices of peace allowed a conjunct probation ; but after 
. a few of the witneſſes had been examined, Mr. Boyd, finding 
| that all his allegations would be- diſproved, thought proper to. 
| proteſt againſt the procedure of the juſtices, and to appeal to the 
| quarter ſeſſions, | n 
There he inſiſted, that the juſtices would not allow him a fair 
proof, but had rejected, without any good cauſe, ſome of his 
moſt material witneſſes; and he alſo ſubmitted it to their conſi- 
deration, if the juſtices were competent judges in cauſes of that 
nature. But this ſecond plea he only mentioned ſlightly; and 
| when the quarter ſeſſions remitted the cauſe back to the juſtices 
g of the diſtrict, with certain inſtructions, he no longer diſputed 
the competency of their juriſdiction, but perſiſted in litigating 
his cauſe as keenly as ever. At laſt, after no leſs than three ap- 
peals to the quarter ſeſſions, upon a full and mature. conſidera- 
| nor 
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tion of a bulky proof with which he was indulged, from which 
it appeared, that his cattle had been exceedingly well grazed, 
and that all his averments were totally groundleſs, he was de- 
cerned to pay the ſum libelled for, with expences, amounting in 
all to 5 J. 15 J. 6 d. Sterling. 

It was hoped that Mr. Boyd would have acquieſced in a judg- 
ment ſo deliberately pronounced. But that was not his plan; 
he conſidered with himſelf, that if he ſhould give up any one 
plea, his litigious character would ſink, and he need not expect 
to have any longer that awe and authority over ſimple country- 
men, which he had preſerved for ſo many years; and he flatter- 
ed himſelf, that the great expence of the law at Edinburgh, would 
1 wg the memorialiſts from coping with him in the court of 
ſethon. As if the law were no better than gaming, he thought 
he would act like a bully, and run the riſk of loſing a great deal 
at laſt, to have the chance of intunidating the memorialiſts from 
going any farther. | | 

He therefore brought his cauſe into this court by ſuſpenſion z 
which having come to be diſcuſſed before the Lord juſtice Clerk 
Ordinary, it was debated at great length. The proof, indeed, 
was ſo full, and ſo clear alt every alledgeance of the ſuſpen- 
der, that there was no difficulty whatever as to the real merits 
of the. cauſe itſelt; but Mr. Boyd inſiſted upon the incompetency 
of the juſtice of peace court, and that therefore the whole pro- 
ceedings ſhould be null and void, although this incompetency 
was not ſo. much as made one of his many realons of ſuſpen- 


ſion. | | | : 
The Lord. Ordinary having made aviſandum with the decreet, 


upon the gth of February 1768, Found the letters orderly pro- pg, 9. 
* ceeded, and the ſuſpender liable in the expence of this pro- 1768. 
* ceſs:” And, upon the 13th of February 1768. Decerned in peb. 13. 
the principal cauſe, and for 5 l. Sterling of expences, belides 1768. 


* the expence of extracting the decreet.” 
Againſt theſe. interlocutors, — — was preferred on 
the part of the ſuſpender; on conſidering which, with anſwers, 


the Lord Ordinary was pleaſed, on the 5th of Zuly 1768, to pro- july 5. 
nounce the following interlocutor: The Lord Ordinary makes 1768. 


* aviſandum to the whole Lords with the debate, upon theſe 
« points: 1½, How far the juſtices of peace had a proper juriſ- 
dictian to. try this caſe ; and, 2dly, Suppoſing they had no 

* proper. 
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* proper. juriſdiction, How far their juriſdiction was, or could 
de prorogated by the parties? and ordains memorials upon 
« theſe points to be printed, and given in to the Lords boxes.“ 

In obedience to his Lordſhip's order, this memorial is humbly 
offered on the part of the chargers. 

The firſt thing which they are to endeavour to ſhew, 1s, that 
the juſtices of peace in Scotland have a juriſdiction in ſmall 
debts. ö | 3 

That this is exceedingly expedient, nobody can deny: For it 
is well known to all your Lordſhips, that the expences, not only 
before this court, but before the ſheriff courts, are ſo great, that 
poor people cannot afford to litigate for trifling ſums before 
them; yet theſe trifling ſums are of conſiderable conſequence to 
poor people: And it would, ſurely, be exceedingly hard, and 
would ſubject a number of the lieges to manifeſt oppreſhon, 
ſhould they be deterred from purſuing for their juſt claims, for 
fear that the proceſs might coſt them more than the ſubject in 
queſtion. 

Although the glorious uncertainty of the law, is a toaſt in which, 
it is to be hoped, there is more waggery than truth, yet the me- 


morialiſts will be forgiven to ſay, that in many cafes, where the 


party thinks himſelf fure of his plea, and even where his counſel 
think him ſure, the court has pronounced judgment againſt 
him: And, among the numberleſs cauſes which have gone 
through a regular proceſs, there are, comparatively ſpeaking, but 
few where expences have been granted: For a caufe muſt in- 
deed be luce clarior, for which the ingenuity of able and learned 
counſel may not deviſe arguments ſufficient to form what will 
appear a probabilis cauſa litigand: ; and the fertility of invention 
may ſo imperceptibly enrich a cauſe that its original ſimplicity 
may be forgotten. | 
It therefore highly concerns thoſe in the lower ranks of life, 
that they ſhould have their little claims decided, without running 
the riſk of. an expenſive litigation ; and for this our juſtice of 
peace courts are happily calculated : There, any common tradeſ- 
man or farmer may appear and plead for himſelf, and for a 
mere trifle of expence, may obtain a decreet, which he could not 
obtain in the ſheriff court, without laying out more than he is able 
to afford. : | 
The 


| Les 1] 
- The. prefent caſe, for inſtance, which at firſt concerned no 
higher a ſum than 21. 65. the graſs mail of five beaſts, how 
much more proper a ſubject is it for the cognizance of country 
juſtices, than for the formal determination of a court of record. 

Such being the acknowledged expediency, the memorialiſts 
may ſay, neceſſity, that juſtices of the peace ſhould have a juriſ- 
diction in ſmall debts, though that juriſdiction may not be 
conſtituted by expreſs ſtatute, conſtant and immemorial practice 
has given it ſuch a ſanction, that it may be conſidered as making 
a part of our unwritten or conſuetudinary law. | 

Præſcriptione acquiri juriſdictianem habet communis opinio, ſays a 
great lawyer, Zoc/tus, comment. in Digeſt. lib. 2. tit. 1. $ 32. And 
ſurely that opinion is well founded: For, if a juriſdiction is not 
unqueſtionably uſeful, it never can be acknowledged for a tract 
of time, when it is not fortified by any act of the legiſlature. 

That the juriſdiction of juſtices. of peace, in judging of ſmall 
debts, has been ackowledged for a long tract of time, the me- 
morialiſts may appeal to all of your Lordſhips, many of whom. 
have exerciſed that juriſdiction, and have ſerved your country 
- materially, by giving redreſs to thoſe who were unable to ſeek it 
before any other court, and ending, in a ſummary manner, diſ- 
putes, Which, it carried into a court of record, would have great- 
ly diſtreſſed one, or perhaps both of the parties. 

Indeed the memorialiſts cannot imagine a more honourable em- 
ploy ment for a country gentleman, than that of fitting without 
fee or reward as one of the quorum, and diſpenſing ſpeedy juſtice 

to the neighbourhood.. The juſtices of the diſtrict to which the 
memorialiſts belong, who hold their courts at Kilmarnock and 
' Rickarton, have been of ſo much ſervice, by the trouble which 
they have been ſo good as to take in determining ſmall cauſes, 
that they have gained the eſteem and regard of the whole coun- 
try. 
If this juriſdiction were not to take place, the conſequences 
would be very fatal: For, if it ſhould be underſtood, that no 
man could obtain payment of a half crown, a crown, or ten 
ſhillings debt, without bringing a proceſs before a court of re- 
cord, it would be the fame thing as if your Lordſhips ſhould de- 
clare all ſuch debts to be diſcharged. | 

As practice is the beſt interpreter. of the law, it is humbly ap- 
prehended, that practice will be found ſufficient to eſtabliſh the 
juriſdiction of juſtices of the peace in ſuch caſes as this :—Far, 
practice creates a juriſdiction to other courts, without the aid of 


Katute; where the ſame cxpediency, or rather neceſuty calls for 
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che juriſdiction. For inſtance, the juriſdiction of the baillie 
court in ſmall debts and ſmall cheats, is founded not in ſtatute, 
but in practice; all the ſtatutes conferring juriſdictions upon that 
court, are collected together in the late abridgment 1 of the ſlatute 
law of Scotland, Tit. Juriſdiction, Sect. Baillie- Court; in none of 
which is ſuch juriſdiction given to the baillies, and yet it will 
not bear a diſpute that they have it. | 

Perhaps indeed a juriſdiction thus conferred by long practice 
and the conſtant experience of its utility, is to be conſidered as 
in reality better founded than a juriſdiction eſtabliſhed by an ex- 
preſs enactment of the legiſlature; for no inſtitution which the 
wiſdom of man can deviſe, can be pronounced good, with ſo 
much certainty, as what progreſſive conſideration has gradu- 
ally formed: And your Lordſhips, the ſupreme guardians of ju- 
ſtice in this part of the united kingdom, will be cautious of de- 
priving the lieges of what has been found ſo ſalutary as this ju- 
riſdiction of the juſtices of peace. - | 

The ſecond thing which the memorialiſts are to endeavour to 
ſhow is, that ſuppoſing the juſtices of peace had no proper juriſ- 
' dition to try this caſe, their juriſdiction has been prorogated by 
the parties. 

That a . juriſdiction originally incompetent may be prorogated 
by the conſent of parties, is a doctrine founded in principles, and 
upon the nature of /:t:5-conteſtation, which the Roman lawyers very 
properly conſidered to be a quaſi contraftus. The purſuer ſtates 
his demand, and the defender his objection, and they by tacite 
contract agree to ſtand to the judgment to be given by the judge, 

according to the brocard, Primus attus judicu eft judicis approba- 
torius. | | | 

And therefore it is, that where a judge has a juriſdiction in 
any civil caſe, that juriſdiction can be extended or prorogated to 
other civil caſes, by the conſent of parties who enter into a litis- 
conteſtat ion before that judge. 

The writers upon the civil law lay it down as a fixed. principle, 
that the juriſdiction of every magiſtrate or judge, is capable of 
prorogation. a, 
Ultimo tandem loco confiderandum, juriſdictionem aliam ex- 
ſola principis conceſſione competere, aliam, concurrente priva- 
* torum facto, ſeu prorogatione. Quamvis enim privatorum 
* paQtis ea dari nequeat illis, qui nulli præ unt judicio, nul- 
* lamque omaino juriſdictionem habent, prorogari tamen mu- 
tuo conſenſu illam potuiſſe ei, qui non tali erat juriſdictione 

| Lars - + preditus, 
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* preditus, lege Julia judiciorum cautum ſuit”: fic ut et hæe ju- 
riſdictionis a lege non datz fed confirmatz ſpecies fit; quatenus 
* aliter incompetentem in tali caſu, lex Julia, ex prorogatione et 
* ſpontanea juriſdictionis certis limitibus circumſcriptæ extenſione 
per litigantes tata, competentem fecit.“ Voet, comment. de 
juriſd. $. 14. N | 
But not to multiply authorities, the memorialiſts ſhall give 
. your, Lordſhips the:clear-and expreſs words of the text itſelf. 
Non quidem fecit competens judex procurator noſter in lite 
privatorum: Sed cum ipſi eum judicem elegeritis, et is con- 
ſentientibus adverſariis ſententiam tulerit, intelligitis, vos ac- 
quieſcere debere rei ex conſenſu veſtro judicatæ: cum et pro- 
curator judicandi poteſtatem inter certas habeat perſonas; et 
vos incongruum eum eſſe vobis judicem ſcientes, tamen audi- 
* entiam ejus elegiſtis. Quod et in aliis ſimilibus judicibus, 
tam in actionem proponentis, quam in exceptionem opponen- 
= wy perſona locum habebit.” L 1. Cod. De. juriſd. omn. ju- 

. &c. | 

So ftrong is the doctrine of the Roman law with regard to pro- 
rogation ; and as that law is conſidered to be the rule of judging 
when our own law is deficient, the memoxrialiſts humbly appre- 
hend, that the ſame doctrine will be followed by your Lord- 


ſhips. b 
By no law or ſtatute is the juriſdiction of the juſtices of peace 


declared incapable of prorogation. The memorialiſts apprehend, 
that an expreſs declaration of the legiſlature is neceſſary, in or- 
der to prevent the rule which obtained in the civil law from ta- 
king place here. 

By the late ſtatute, taking away heritable juriſdictions, baron 
baillies are limited to civil cauſes concerning a certain ſum ; and 
it is ſpecially provided, That it ſhall not be lawful for ſnch 
* courts to judge in caſes of higher value than the ſum aforeſaid, 
by virtue of any prorogation of the juriſdiction, or conſent 
aof the parties litigant for that prupoſe.“ 

As then, exceptio firmat regulam in rebus non exceptis, the ſpecial 
- proviſion in this act, ſhews the ſenſe of the law to be, that, in ge- 
neral, prorogation was competent; and that it was abſolutely 
neceſſary to have an expreſs clauſe to debar baron baillie courts 
from that privilege : Had it not been for this poſitive clauſe, the 
memorialuts apprehend, that baron baillies might have ſtill ex- 
tended their juriſdiction, when prorogated by the conſent of par- 
ties. How much more then will this hold as to juſtices of peace, 


who are, in every reſpect, ſuperior magiſtrates, : 
| ; ut 
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But befides, e memorialiſts appeal to che records of this 
court for innumerable inſtances, where the juriſdiction of juſtices 
of peace, in ſmall debts and little commercial queſtions, has been 
ſuſtained. Almoſt all the proceſſes concerning $aftard children, 
herſe dealers, &c. have been originally commenced before the ju- 
ſtices, and have been carried by them, by advocation or ſuſpenſi- 
on, into this court. To give a recent inſtance, the famous cauſe 
of the horſe, between Smith and Steel, which was ſo long and 
ſo obſtinately litigated before your Lordſhips, was originally tri- 
ed by the juſtices of the very ſame diſtri, where the preſent que- 
ſtion was tried; and can it be fuppoſed, that your Lordſhips 
would have given yourſelves or the parties, the trouble of deba- 
ting the merits of the various decreets pronounced by juſtices of 
peace, if they had been ſo intrinſically void and null, as they cer- 
tainly have been, if the juſtices of peace had no juriſdiction in 
ſmall debts and petty frauds, or if that juriſdiction cannot be 
-prorogated ? Surely no. Every ſuch litigation allowed in this 
court, is a proof of the juriſdiction of the juſtice of peace 
court, 

That the juriſdiction of the juſtices was prorogated. in the 
preſent caſe, if it can be prorogated at all, can admit of no 
doubt. The defender appeared before the juſtices, when firſt ci- 
ted, and infiſted in every defence that his extraordinary talents 
could deviſe. It is true, that on his firſt appeal to the quarter- 
ſeſſions, he ſlightly ſubmitted to their conſideration, whether the 
juſtices were competent judges in cauſes of that nature; but 
when that ſuggeſtion was totally diſregarded, he did not advo- 
cate the cauſe as he might have done, had he ſeriouſly meant to 
conteſt the competency of the juſtices}; but he went back to the juſti- 

ces, he again fiſted himſelf betorethem, he again proponed his defen- 
ces, and litigated his cauſe in foro contentio/eemo, till the decreet was 
ſwelled to no leſs than fix and. forty folio pages of cloſe writing. 

Except the hint, on the firſt appeal to the quarter- ſeſſions, there 
never was the ſmalleſt ſurmiſe that Mr. Boyd was to diſpute the juriſ- 

diction of the juſtices, till the cauſe was brought under the re- 
view of this court by ſuſpenſion, and there indeed he thought 
proper to urge that plea, with a view to have the whole proceed- 
ings rendered void and null ; but it is hoped, that your Lord- 
ſhips will not allow him anyhow to profit by his unjuſtifiable at- 
' tempt to decline a juriſdiction in which he has acquieſced by fo 


many repeated acts. 


In ręſpect whereof, &c. | 
JAMES BOSWELL. 


